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§656.11 Substitutions and modifications
to applications.

(a) Substitution or change to the
identity of an alien beneficiary on any
application for permanent labor
certification, whether filed under this
part or 20 CFR part 656 in effect prior
to March 28, 2005, and on any resulting
certification, is prohibited for any
request to substitute submitted after July
16, 2007.

(b) Requests for modifications to an
application will not be accepted for
applications submitted after July 16,
2007.

m 4. Add §656.12 to read as follows:

§656.12
payment.

The following provision applies to
applications filed under both this part
and 20 CFR part 656 in effect prior to
March 28, 2005, and to any certification
resulting from those applications:

(a) Applications for permanent labor
certification and approved labor
certifications are not articles of
commerce. They shall not be offered for
sale, barter or purchase by individuals
or entities. Any evidence that an
application for permanent labor
certification or an approved labor
certification has been sold, bartered, or
purchased shall be grounds for
investigation under this part and may be
grounds for denial under § 656.24,
revocation under § 656.32, debarment
under § 656.31(f), or any combination
thereof.

(b) An employer must not seek or
receive payment of any kind for any
activity related to obtaining permanent
labor certification, including payment of
the employer’s attorneys’ fees, whether
as an incentive or inducement to filing,
or as a reimbursement for costs incurred
in preparing or filing a permanent labor
certification application, except when
work to be performed by the alien in
connection with the job opportunity
would benefit or accrue to the person or
entity making the payment, based on
that person’s or entity’s established
business relationship with the
employer. An alien may pay his or her
own costs in connection with a labor
certification, including attorneys’ fees
for representation of the alien, except
that where the same attorney represents
both the alien and the employer, such
costs shall be borne by the employer.
For purposes of this paragraph (b),
payment includes, but is not limited to,
monetary payments; wage concessions,
including deductions from wages,
salary, or benefits; kickbacks, bribes, or
tributes; in kind payments; and free
labor.

Improper commerce and

(c) Evidence that an employer has
sought or received payment from any
source in connection with an
application for permanent labor
certification or an approved labor
certification, except for a third party to
whose benefit work to be performed in
connection with the job opportunity
would accrue, based on that person’s or
entity’s established business
relationship with the employer, shall be
grounds for investigation under this part
or any appropriate Government agency’s
procedures, and may be grounds for
denial under § 656.32, revocation under
§656.32, debarment under § 656.31(f),
or any combination thereof.

m 5. Amend § 656.24 by revising
paragraph (g) to read as follows:

§656.24 Labor certification
determinations.
* * * * *

(g)(1) The employer may request
reconsideration within 30 days from the
date of issuance of the denial.

(2) For applications submitted after
July 16, 2007, a request for
reconsideration may include only:

(i) Documentation that the
Department actually received from the
employer in response to a request from
the Certifying Officer to the employer;
or

(ii) Documentation that the employer
did not have an opportunity to present
previously to the Certifying Officer, but
that existed at the time the Application
for Permanent Labor Certification was
filed, and was maintained by the
employer to support the application for
permanent labor certification in
compliance with the requirements of
§656.10(f).

(3) Paragraphs (g)(1) and (2) of this
section notwithstanding, the Certifying
Officer will not grant any request for
reconsideration where the deficiency
that caused denial resulted from the
applicant’s disregard of a system prompt
or other direct instruction.

(4) The Certifying Officer may, in his
or her discretion, reconsider the
determination or treat it as a request for
review under § 656.26(a).

m 6. Amend § 656.26 by revising
paragraph (a) and adding a new
paragraph (c), to read as follows:

§656.26 Board of Alien Labor Certification
Appeals review of denials of labor
certification.

(a) Request for review. (1) If a labor
certification is denied, if a labor
certification is revoked pursuant to
§656.32, or if a debarment is issued
under § 656.31(f), a request for review of
the denial, revocation, or debarment
may be made to the Board of Alien

Labor Certification Appeals by the
employer or debarred person or entity
by making a request for such an
administrative review in accordance
with the procedures provided in
paragraph (a) of this section. In the case
of a finding of debarment, receipt by the
Department of a request for review, if
made in accordance with this section,
shall stay the debarment until such time
as the review has been completed and

a decision rendered thereon.

(2) A request for review of a denial or
revocation:

(i) Must be sent within 30 days of the
date of the determination to the
Certifying Officer who denied the
application or revoked the certification;

(ii) Must clearly identify the
particular labor certification
determination for which review is
sought;

(iii) Must set forth the particular
grounds for the request; and

(iv) Must include a copy of the Final
Determination.

(3) A request for review of debarment:

(i) Must be sent to the Administrator,
Office of Foreign Labor Certification,
within 30 days of the date of the
debarment determination;

(ii) Must clearly identify the
particular debarment determination for
which review is sought;

(iii) Must set forth the particular
grounds for the request; and

(iv) Must include a copy of the Notice
of Debarment.

(4)(i) With respect to a denial of the
request for review, statements, briefs,
and other submissions of the parties and
amicus curiae must contain only legal
argument and only such evidence that
was within the record upon which the
denial of labor certification was based.

(ii) With respect to a revocation or a
debarment determination, the BALCA

proceeding may be de novo.
* * * * *

(c) Debarment Appeal File. Upon the
receipt of a request for review of
debarment, the Administrator, Office of
Foreign Labor Certification,
immediately must assemble an indexed
Appeal File:

(1) The Appeal File must be in
chronological order, must have the
index on top followed by the most
recent document, and must have
consecutively numbered pages. The
Appeal File must contain the request for
review, the complete application file(s),
and copies of all written materials, such
as pertinent parts and pages of surveys
and/or reports or documents received
from any court, DHS, or the Department
of State, upon which the debarment was

based.
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(2) The Administrator, Office of
Foreign Labor Certification, must send
the Appeal File to the Board of Alien
Labor Certification Appeals, Office of
Administrative Law Judges, 800 K St.,
NW., Suite 400—-N, Washington, DC
20001-8002.

(3) The Administrator, Office of
Foreign Labor Certification, must send a
copy of the Appeal File to the debarred
person or entity. The debarred person or
entity may furnish or suggest directly to
the Board of Alien Labor Certification
Appeals the addition of any
documentation that is not in the Appeal
File. The debarred person or entity must
submit such documentation in writing,
and must send a copy to the Associate
Solicitor for Employment and Training
Legal Services, Office of the Solicitor,
U.S. Department of Labor, 200
Constitution Ave., NW., Washington,
DC 20210.

m 7. Amend § 656.30 by: revising
paragraphs (a), (b), and (c); and adding
a new paragraph (e)(3), to read as
follows:

§656.30 Validity of and invalidation of
labor certifications.

(a) Priority Date. (1) The filing date for
a Schedule A occupation or
sheepherders is the date the application
was dated by the Immigration Officer.

(2) The filing date, established under
§656.17(c), of an approved labor
certification may be used as a priority
date by the Department of Homeland
Security and the Department of State, as
appropriate.

(b) Expiration of labor certifications.
For certifications resulting from
applications filed under this part and 20
CFR part 656 in effect prior to March 28,
2005, the following applies:

(1) An approved permanent labor
certification granted on or after July 16,
2007 expires if not filed in support of a
Form I-140 petition with the
Department of Homeland Security
within 180 calendar days of the date the
Department of Labor granted the
certification.

(2) An approved permanent labor
certification granted before July 16, 2007
expires if not filed in support of a Form
1-140 petition with the Department of
Homeland Security within 180 calendar
days of July 16, 2007.

(c) Scope of validity. For certifications
resulting from applications filed under
this part or 20 CFR part 656 in effect
prior to March 28, 2005, the following
applies:

(1) A permanent labor certification for
a Schedule A occupation or
sheepherders is valid only for the
occupation set forth on the Application
for Alien Employment Certification

(Form ETA 750) or the Application for
Permanent Employment Certification
(Form ETA 9089) and only for the alien
named on the original application,
unless a substitution was approved
prior to July 16, 2007. The certification
is valid throughout the United States
unless the certification contains a
geographic limitation.

(2) A permanent labor certification
involving a specific job offer is valid
only for the particular job opportunity,
the alien named on the original
application (unless a substitution was
approved prior to July 16, 2007), and the
area of intended employment stated on
the Application for Alien Employment
Certification (Form ETA 750) or the
Application for Permanent Employment
Certification (Form ETA 9089).

* * * * *

(e]* * %

(3) A duplicate labor certification
shall be issued by the Certifying Officer
with the same filing and expiration
dates, as described in paragraphs (a) and
(b) of this section, as the original
approved labor certification.

m 8. Revise §656.31 to read as follows:

§656.31 Labor certification applications
involving fraud, willful misrepresentation,
or violations of this part.

The following provisions apply to
applications filed under both this part
and 20 CFR part 656 in effect prior to
March 28, 2005, and to any
certifications resulting from those
applications.

(a) Denial. A Certifying Officer may
deny any application for permanent
labor certification if the officer finds the
application contains false statements, is
fraudulent, or was otherwise submitted
in violation of the Department’s
permanent labor certification
regulations.

(b) Possible fraud or willful
misrepresentation. (1) If the Department
learns an employer, attorney, or agent is
involved in possible fraud or willful
misrepresentation in connection with
the permanent labor certification
program, the Department will refer the
matter to the Department of Justice,
Department of Homeland Security, or
other government entity, as appropriate,
for investigation, and send a copy of the
referral to the Department of Labor’s
Office of Inspector General (OIG). In
these cases, or if the Department learns
an employer, attorney, or agent is under
investigation by the Department of
Justice, Department of Homeland
Security, or other government entity for
possible fraud or willful
misrepresentation in connection with
the permanent labor certification
program, the Department may suspend

processing of any permanent labor
certification application involving such
employer, attorney, or agent until
completion of any investigation and/or
judicial proceedings. Unless the
investigatory agency, in writing,
requests the Department to do
otherwise, the Department shall provide
written notification to the employer of
the suspension in processing.

(2) A suspension pursuant to
paragraph (b)(1) of this section may last
initially for up to 180 days. No later
than 180 days after the suspension
began, if no criminal indictment or
information has been issued, or judicial
proceedings have not been concluded,
the National Certifying Officer may
resume processing some or all of the
applications, or may extend the
suspension in processing until
completion of any investigation and/or
judicial proceedings.

(c) Criminal indictment or
information. If the Department learns
that an employer, attorney, or agent is
named in a criminal indictment or
information in connection with the
permanent labor certification program,
the processing of applications related to
that employer, attorney, or agent may be
suspended until the judicial process is
completed. Unless the investigatory or
prosecutorial agency, in writing,
requests the Department to do
otherwise, the Department shall provide
written notification to the employer of
the suspension in processing.

(d) No finding of fraud or willful
misrepresentation. If an employer,
attorney, or agent is acquitted of fraud
or willful misrepresentation charges, or
if such criminal charges are withdrawn
or otherwise fail to result in a finding of
fraud or willful misrepresentation, the
Certifying Officer shall decide each
pending permanent labor certification
application related to that employer,
attorney, or agent on the merits of the
application.

(e) Finding of fraud or willful
misrepresentation. If an employer,
attorney, or agent is found to have
committed fraud or willful
misrepresentation involving the
permanent labor certification program,
whether by a court, the Department of
State or DHS, as referenced in
§656.30(d), or through other
proceedings:

(1) Any suspension of processing of
pending applications related to that
employer, attorney, or agent will
terminate.

(2) The Certifying Officer will decide
each such application on its merits, and
may deny any such application as
provided in § 656.24 and in paragraph
(a) of this section.





